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independently of each other, | disagree that their necessary interconnections make them
indistinguishable from one another.”2! Moreover, she also affirms that “if one were to
talk about the relationship between law and culture, it would certainly be right to say that
it is always dynamic, interactive, and dialectical.”?2 Therefore, Schlag overstates his
point when concluding that there is nothing to be said about their relations. Mezey seems
to be warning not against distinctions, but against reifying tendencies _, e doing so,
treating each term of the relationship “as if they were two discrete realms of action and
discourse,”2 or Aristotelian essences in Schlegel’s language. Simply put, the problem is
not the relation, but what to make of it.

One way to untangle the paradox of Mezey’s “non-relational relation” is to mark a
shift from the simple connector “and” to the different “as,”2* which already introduces a
logic of differentiation. To define something as something else (i.e., as something other
than traditionally defined — be it as culture, politics, rhetoric, society, justice...) is to
suggest this relation is not conventionally given, but imaginatively engendered. In fact,
to think of law # something else does the opposite of demarcating separate and autono-

21. Mezey, op. cit., 47.

22. Ibid., 46.

23. Ibid., 36.

24.  As Mezey writes, “What | am after is not to make sense of Iawm¢ culture, but law @ cul-
ture” (at 46).

25. Desmond Manderson, K_ €7 Cov”, . eRy eof L :1, eLefc of Mpgl 1, —m
(Abingdon: Routledge, 2‘6’1257, esp. chzféte@lgl2 ! ! e L @ /e n
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a o, n , dating back to the legal realist movement and recently revived; second,
o, r t e ¢ which finds its current expression in empirical and quantitative
rese‘grch Vhlﬁ{ 4 POl IS 03, » Uenerated by a renewed interest in “the
political” in contmentgl phlldsophy Ig)urt CiglIS. So 1 , growing out
of a similar interest, but challenging the 'bour{gjaﬁy set’tlﬁg amtfil’lgnshdf philosophy.
While the latter project has not yet been adequately translated into law, | would suggest
the work of Jacques Ranciére as an avenue for future work. 26
My purpose is not to “map” contemporary legal scholarship, but to delineate four
major lines of intersection, examine their underlying assumptions, and ultimately defend
my own scholarly preference for the last of these as the most promising rejoinder to our
contemporary predicament. These categories of analysis are not “deep structures” as in
Kennedy’s three globalizations. Rather, they are sites or intersecting nodes for possible
linkages between law and politics. They are not so much . to law and politics,
but rather ~gge¢ of < »1_ Stheir interaction, which notaprfexwt like a glove for
the hand, but-are forr#eﬁ’vilfzfenever we act on their presuppositions. In my preferred
understandlng, law and polltlcs are not discrete “fields” to be united or separated, but
g , e e_ as Clifford Geertz might put it.2” The connector
asl’ns@na% the osmﬁ |oﬂ’or in erval%etween modes of combining the two terms (and
their permutations).

R R
a \a :
Exemplary of this modality is the American legal realist movement. This is not the place

to rehearse a well-known story, but legal realism can best be understood as an attack
against formalist “legal science” as practiced by legal dogmatics and perfected by the
pandectist school in Germany. Rationalist-idealist science, which differs greatly from the
more empiricist science advocated by realists, prioritized abstraction of first principles,
deductive reasoning, logical consistency, and systematization.?® In what to my mind is
still the sharpest expression of this critique, Felix Cohen referred to legal science 0ozing
scholasticism as “transcendental nonsense.” That is, a science in “the heaven of legal
concepts”?® preoccupied with metaphysical “essences,” akin to theologians arguing
about “how many angels can stand on the point of a needle.”30 Cohen noted critically that

26. See Monica Lopez Lerma and Julen Etxabe (eds), R 7/ e. ¢L (Abingdon: Routledge,
forthcoming).

27. Clifford Geertz, . gse Iy 1 eiraq 0/0.0
York: Basic Books, 1383)”pp 1% 184 P R R S T

28. Roscoe Pound, “Mechanical Jurisprudence,” G, » ~mb La» Rer e 8 (1908), 605-23. To
make the law more “scientific” was then to bring it closer to th re&f of the social sciences,
rather than as an autonomous, self-sufficient discipline (see also Pound, “The Scope and
Purpose of Sociological Jurisprudence,” Ha' ﬁLa Rer e 25 (1912), 140-68).

29. The reference is to Rudolf von Jhering’s satirical fext “1h the Heaven of Legal Concepts:
A Fantasy,” trans. Charlotte Levy,l_eq;neL an Y 58 (1985), 799-842 [originally
published in 1884]. 1

30. Felix Cohen, “Transcendental Nonsense and the Functional Approach,” Q v’ﬂb L
Rzir e 35 (1935), 809-49, 810.
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31. Ibid., 814, footnote omitted.

32. Ibid., 820.

33. See Pound, “Sociological Jurisprudence.”
34.
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42.

2009yROA4ENBGrdes, (New Developments in Legal Theory,” in David Kairys (ed.), L eF, ”J
,,fL cA Py 0@ eOrr v e(New York: Pantheon, 1982).
Austln Sarat an esklca Slﬁaey, “The Pull of the Policy Audience,” L & P,![;;,v 10 (1988),
97-166. ’
B.Z. Tamanaha, L_ . re eR,, e,fL (Cambridge:
Cambridge Unlversny\éress 20%) ’pp‘? 161 i o P

43.

44.

45.

A programmatic statement for NLR can be found in H.S. Erlanger et al., “Is it Time for a

New Legal Realism?” er e (2005), 335-63. See also V. Nourse and G.

Shaffer, “Varieties of N8w L ggl Realls &m a New World Order Prompt a New Legal

Theory?,” Q' e L Rere 95(2009), 61-137.

Andrew Lang, “New teg R‘é’allsm Emp|r|C|sm and Scientism: The Relative Objectivity

of Law and Social Science,” L pﬂe Jpu” o Law 28 (2015), 231-54, 232;

Stewart Macaulay, “The New Versfls the 6% J'a'l F?eahs?n “Things Ain’t What They Used
o < e .

t(?_ BSehafﬂ"t;,, ﬂ ) zm iz e, (2005), 365-403
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NLR remains attached to a means-ends rationality, while recognizing that ends are not
fixed but become transformed in the process of acting.

Concerning the law/politics relation, perhaps the closest to the “law-as-politics”
modality are political scientists of the so-called attitudinal model, who ascribe the out-
come of judicial decisions almost entirely to ideology, rather than legal reasoning, prec-
edent, or statutory text.*® This body of scholarship, dubbed “judicial politics,” joins with
most radical realist and CLS scholarship in dismissing legal reasoning as ex post facto
rationalizations. While dominant among political scientists, these studies have been criti-
cized for failing to account for legal variables® and self-proclaimed new realists have
parted ways with their presuppositions. Thus Shaffer explicitly argues that “scholars who
reduce legal interpretation to a form of politics do not capture law’s particular institu-
tional form of reasoning that contributes to law’s meaning.”>! Here is an ironic reversal,
for the new realists come to the rescue of law as a distinctive form of institutional reason-
ing (hence distancing themselves from the old realists), whereas political scientists, who
by their epistemological commitments seem closer to the “law-as-science” paradigm
below, are in this respect much closer to the “law-as-politics” stance. In this way, scru-
tiny of the law and politics node reveals a major fault line in scholarly projects that the
single umbrella-term New Legal Realism cannot keep united.

_til PAaiwig

i 4

"a Va ' \a¥
Rather than on the myriad studies conducted under socio-legal research, my focus is
specifically on the latest and most successful newcomer, Empirical Legal Scholarship
(ELS), which has been hailed as “arguably the next big thing in legal intellectual
thought.”52 While sometimes conflated with NLR,53 ELS usually refers to a specific
variety of empirical research: “a model-based approach coupled with a quantitative
method.”>* Whether political scientists analyzing data on court opinions, behavioral
economists relying on experimental psychology, or legal scholars assessing institutional

49. Jeffrey Segal and Harold Spaeth, i"” e,p(‘,, eA ; ,% /\/4,4e (Cambridge:
Cambridge University Press, 199

50. Frank Cross, “Political Science and the New Legal Realism: A Case of Unfortunate
Interdisciplinary Ignorance,” N,” L Rere 92(1997), 251-326.

51. Gregory Shaffer, “The New Leggl'{éllst A%Artﬁ’ac'h 586. see "Also Brian Z. Tamanaha,
“The Distorting Slant in Quantitative Studies of Judging,” Co e8L_ Rere
50(3) (2009), 685-758. By o, Co w | %

52. Tracey George, “An Empirical Study of Empirical Legal Scholarship: The Top Law
Schools,” [ & 61(1) (2006), 141-61, 141.

53. Thomas l\/ﬂles%nd éass Stﬁwsateln “The New Legal Realism,” ;
L‘a Rer e‘_’ 75 (2008), 831-51. Cf. Elizabeth Chambliss, who surmlses\hétNLR is p0|sed
to becone & “countermovement” to ELS( ‘When Do Facts Persuade? Some Thoughts on the
Market for ‘Empirical Legal Studies’,” ep”." Po & mil(2008), 17-39,
23). For a comparison between NLR and} éﬁs sg'e’ Mark g’uchman d Elizabeth Mertz,
“Toward a New Legal Empiricism: Empirical Legal Studies and New Legal Realism,”

0 Ty o 6F €6 (2010), 555-79.
54, (%'orge os ok {41 @€y Ta
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design, “[t]he empirical legal scholar offers a positive theory of a law or legal institution
and then tests that theory using quantitative techniques developed in the social sciences.
The evidence may be produced by controlled experiment or collected systematically
from real world observations. In either event, quantitative or statistical analysis is a cen-
tral component of this project.”s®

One significant distinction from NLR is that whereas the latter advocates the study of
law on the ground, ELS leans towards sophisticated technology, which has been made
more accessible by a number of public-use databases and statistical software programs.56
Moreover, in contrast to the old realists’ rule-skepticism and doctrinal indeterminacy,
ELS often takes doctrine as a source of empirical propositions to be tested, raising con-
cerns about its ability (and willingness) to escape the “pull of the policy audience.”s’
Operating under the shadow of “scientism,” ELS tends to conflate empirical with quan-
titative analyses, displaying a tendency to slight interpretive and qualitative approaches.58
All this, paired with the self-perception of being the “next big thing,” can lead to losing
sight of its shortcomings.

We have already mentioned the inability of the attitudinal model to account for legal
variables.>® But even the variables that are factored undergo the inevitable simplification
of model-design: “ideology” becomes a proxy for a judge’s politics, which in turn is
reduced to a liberal/conservative binary code. Yet surely politics cannot be reduced to
ideology, nor can this binary sense of ideology convey the world-making, complex ways
in which ideology shapes and interacts with individuals and society (Gramsci, Althusser).
Thus, the suspicion arises that “the commitment of political scientists to a model of ideo-
logical decisionmaking may be explained in part by its convenience. Not only does the
model conform to the conventional worldview of political science, but a simple and
comprehensible theory makes modeling much easier.”55
c

55. lbid., 141.

56. Suchman and Mertz claim that “sophisticated methodology” has been made into a shibbo-
leth (op. cit., 558).

57. Sarat and Silbey, op. cit. (referring to the need to generate “findings” that policy-makers can
use).

58. Suchman and Mertz, op. cit., 558. For a critique of “scientism” aimed originally against

the realist underpinnings of law and society, see David Trubek and John Esser, ““Critical

Empmmsm in American Legal Studies: Paradox, Program, or Pandora’s Box?” L L

o7, 14 (1989), 3-52. »o

g gzﬂ aﬁd Spaeth say that the legal model “has not, and perhaps cannot, be subject to sys-

tematic empirical falsification because it cannot be effectively operationalized (cited in

Cross, op. cit., 321). For recent attempts, see Stefanie Lindquist and David Klein, “The

Influence of Jurisprudential Considerations on Supreme Court Decisionmaking: A Study

of Conflict Cases,” L aqe Rer e 40(1) (2006), 135-61. Also Michael Gilbert,

“Does Law Matter? T%eo?i/ aﬁ:l E\7|den$e from Single-Subject Adjudication,” Ly eugu
of Leg 40(2) (2011), 333-65.
60. Cross, og’cn 298.

59.
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decisions into mathematical constructs can never fully convey the richness of the legal
analysis contained in the written decision,” nor can it “capture the full dimension of that
unique and important enterprise known as judging.”6!

Similar concerns extend to behavioral studies on cognitive bias and heuristics, which
have led to a surge of works suggesting religious bias, labor bias, immigration bias, con-
firmation bias, in-group bias, and so forth.62 These studies have surely enough demol-
ished the myth of a rational actor postulated by legal formalism (and neoclassical
economics), and yet something is not entirely satisfying in the constant finding of bias.
In trying to disprove the myth of the rational actor, they seem to posit an ideal against
which every judgment must, by definition, fall short. Accordingly, all data that deviate
from the ideal serve as confirmation of “defective” forms of judgment. Read in this light,
these studies resemble early law and society studies purporting to study the gap between
law-on-the books and law-in-action, and can be subjected to the same kind of criticism.53
Rather than taking s eyqc ¢ as necessary givens of every judgment that might actually
enrich it (as in the hermenetitic tradition), the constant finding of bias assumes that a gap
exists and that this gap be closed. Further, the studies assume that the gape._ be
closed (or severely contafnéd), if only we were cognizant of these biases and mad® the
appropriate institutional choices.

None of this should of course be read as a dismissal of empirical work, which can help
us detect surprising and counter-intuitive findings. There is no denying that considerable

enr ansts intt conyou do nentask24

61. Gregory Sisk, “The Quantitative Moment and the Qualitative Opportunity: Legal Studies of
Judicial Decision Making,” Go”_ e L _ Rer e 93 (2008), 873-900, 887.

62. e.g., Lee Epstein, Christopher Ba’r’ker“é}nd ff'r}ey Segal, “Do Justices Defend the Speech
They Hate? In-Group Bias, Opportunism, and the First Amendment” (available online at
epstein.wustl.edu/research/InGroupBias.pdf).

63. Richard Abel, “Law and Society: Project and Practice”. See also Miles and Sunstein, op.
Cit,4 y_ Rere of L. e 6(2010), 1-23.

64. V. Nomsedandi} ghz{ﬁeﬁ%&g a1

65. Macauley, op. cit., 394, footnote omitted; Chambliss, op. cit., 36.
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methodology” where the researcher appears to remain outside the analysis.%¢ Drawing
sharp distinctions between empirical and normative, causal vs interpretive, evaluative
vs explanatory, this disciplinary project shares with legal realism a positivistic episte-
mology, which (unlike feminists and other critical discourses alluded to earlier), largely
ignores the problem of the subject,57 as well as the meaning-making, constitutive aspect
of law.

4
. ka \a! R* \a’ P Ry .

If the earlier two categories take law and politics down an empirical path, the next two
lead us in a different direction. Within law as political philosophy we find, on the one
hand, a” ¢¢_, 7vcr, estream which seeks to establish the principles of “well-ordered”
societies, bgeﬁ o brinciples of justice and overlapping consensus (Rawls), discourse
theory (Habermas), and a principled judiciary (Dworkin). Reconstructive efforts find a
most formidable challenge in theai 1, r¢ tradition (Mouffe, Tully, Honig), critical of
former attempts to establish a somety"ifvﬁence relations of power have been evacuated,
and of the very ideal of consensus as prefiguring (and hence limiting) its ends.% A dif-
ferent stream vindicates a place for philosophical speculation and questions of first
philosophy,%® not led by immediate practical concerns, and which often require a space
for silence.”

Recent years have seen a veritable surge of “the political” in continental philosophy
(Nancy, Lacoue-Labarthe, Lefort, Badiou, Agamben, Negri, Cacciari, Esposito, Laclau,
Dussel). As popularized by Claude Lefort as part of a wider tradition in France,” the
political ( ez rr » @ differs from what we ordinarily mean by politics (. o171 v 9,
namely, partisarf ?deology, parliamentary practice, or Realpolitik. In a worfd w‘nér‘e the
political has retreated into the givenness of everyday politics and the economy, Philippe
Lacoue-Labarthe and Jean-Luc Nancy rescue a second sense of the word” e” e , where
“philosophy should withdraw from politics in order to allow it to ‘rethink’ the’po‘ﬁtical.”72
We might say that philosophy comes ¢ e political life, but it tries to revert this chronol-
ogy by setting politics “on the right trck,” as either (or both) principle and beginning

66. For the hidden value-judgments entailed by ideology coding, see Carolyn Shapiro, “The
Context of Ideology: Law, Politics, and Empirical Legal Scholarship,” Aﬁj ov'T L. Rir e
75 (2010), 79-142. i

67. Austin Sarat and Jonathan Simon, “Beyond Legal Realism? Cultural Analysis, Cultural
Studies, and the Situation of Legal Scholarship,” _,/ ejpv” . of L & , eHy ~mrr g 13
(2001), 3-32, 11. a " na® Tan T p Wi

68. See Andrew Schaap (ed.),Lm_’, A% 1, 1c Fp 115 (Farnham: Ashgate, 2009).

69. e.g., Panu Minkkinen: 1 7 &Ml gv* Der” e'A 7, D1 g 045, of L. (Oxford and
Portland, OR: Hart, 199 .nin P ‘f 4 P h aw

70. See Oren Ben-Dor,;, 1 -] L_r ece 1, Heged8e (Oxford: Hart, 2007).

71. The distinction Wasl‘éﬂ(neﬁiﬁp by Léco‘ﬂg—ﬁaﬁér%e an Nancy in their Cg " egeR &, €5 f

;€

BT o 0551 v £, 0", ¢hp 11 v einthe 1980s.
72, e T e g Coytve o € Wy or Voge " Wirr_
: <ol n e I < o my
(Abingdon: Routledge, 2011 "i)Bm 1o ! 1
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73.

74.

75.

76.

77.

78.

79.

Mathew Stone, Illan rua Wall and Costas Douzinas, N e Onca Le& AL a ol
el 15, (Abingdon: Routledge, 2012), p. 1. "o nin >
ég Métllga Arvidsson, Leila Brannstrom and Panu Minkkinen (eds),,, eCp. e-m” %
< eof Cfy &% /r;n L P,” 1 $,0 # (Abingdon: Routledge, 2018, v

Pauiﬁ hn, P,nc ?FM eC, c€ o epS (New
York: Columbfa’Ur%\ﬁgirsni/ Bress, 2011). g % dﬁ ‘j np ff\

e.g., Giorgio Agamben, fb,,n cée: ep8F ¢ @B » elrf ¢ trans. Daniel Heller-
Roazen (Stanford, CA: Stanforcfr Unl\f rklty P?ess '199@ of Eic & To, : trans. Kevin
Attell (Chicago, IL and London: The University of Chlcagg’l‘gfess 2005)’

Carl Schmltt eCp c & of ; elpric. , trans. George Schwab (New Brunswick, NJ:
Rutgers UnlverS|ty ess’lQ‘/lS) Chdntd’ Mouffe, ., e D e-qu", al P a9+ (London:
\erso, 2005).

On the Schmitt/Kelsen debate, see Panu Minkkinen, “Political Constltutlonallsm ver-
sus Political Constitutional Theory: Law, Power, and Politics,”

of Goytute . L. 1-CON 113, 2013, 585-610; also Hans ﬁi’ncréfﬂ Z‘&)nsmuent
Powe?’dn’d ’Reff'exwe Identity: Towards an Ontology of Collective Selfhood,” in Martin
Loughlln and Neil Walker (eds), of Co, T vie Py €.

T vle. .. Fo” —#Oxford: Ox ord ﬁnﬁfrsi{;P sé’200a7?‘19 ﬂ” 7” v’ me
Ar#oh{o’l\régrl 1 v’ mse Tve e e trans. Maurizia
Boscagli (Minn poI|s andﬂf_bl‘\dgﬂ Unlversfff (#f Mlnnesgta Par(ess 1999); Martin
Loughlin and Neil Walker (eds), op. cit.; lllan rua Wall, “Notes on an Open Constituent
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problematique of) the modern state.82 Furthermore, Arendt provides an understanding of
judgement, “the more political of the human faculties,” which is phenomenologically
richer than Schmittian decisionism and which is directed not so much at curbing bias or
ideology as in earlier empirical models, as towards an “enlarged mentality”” through role-
taking and empathetic imagination.8 Still, Arendt shares the desire to preserve a pure
space of politics, free of “contamination” by private and social spheres.84

The latter reveals a general dilemma of law as political philosophy: while the aim
might be to rethink the possibility of politics, the result is to reinstate philosophy’s “right-
ful” place as the ordering principle. Philosophy reflects on the political as the precondi-
tion for politics (and hence of law), which suggests, to paraphrase Plato, that political
philosophy appears “thrice removed” from the phenomena of law. More importantly, the
desire to preserve a realm of pure politics often carries with it a correlative fear of “juridi-
cal contamination,”8 which leads to a total incapacity to think of law “in a different key,”
that is, to consider for law the same potentiality recognized for the political.

- P R - -
. "a \a «~R-# o' G| e
This modality arises out of a similar preoccupation with politics, but with an added skep-
ticism towards the pretensions of political philosophy to set it right. Law as the political
contingent valorizes creative expression, constitutive openness, and unpredictable
events. Some recent monographs can comfortably be included in this category, but here
I want to highlight the work of Jacques Ranciére, who explicitly argues against the
claims of political philosophy to speak from a position of authority —and more generally
rejects the language of & €5 % Since antiquity, political philosophy has sought to
ground the organizing prmmpffes of the community and to remove the obstacles prevent-
ing a well-ordered society.88 Faced with the attempt to ground politics on antecedent

82. lbid.

83. Linda Zerilli, “*We Feel our Freedom’: Imagination and Judgment in the Thought of
Hannah Arendt,” P,n. %", 33 (2005), 158-88; Jennifer Nedelsky, “Receptivity and
Judgment,” E j Lz[P,n 4(4) (2011), 231-54.

84. Andrew Schai “HannahKrenc!t” n Deranty and Ross (eds), op. cit.; see also Christodoulidis
and Schaap, “Arendt’s Constitutional Question,” in Goldoni and McCorkindale (eds), op.
cit., pp. 101-16.

85. Giorgio Agamben, eof Eic &10_,0p. Cit, p. 88.

86. e.g.,Alexandre Lefglb\/re sworkohcifeatlve judgment, based on the “jurisprudence” of Gilles
Deleuze and Henry Bergson el~ fLAT De greBe V1h0% (Stanford, CA
Stanford University Press, 2008)]; see also §ara Ramshaw fr . I,m,

eE¢ e-pg” e(Abingdon: Routledge, 2013), or myov(/ ‘gE,, e; e’/’,_
JMv&;g (Aldingdon: Routledge, 2013).

87. eg, Ja@dues Ranuere ePr 1, Fpo” ,trans. A. Parker, J. Drury and C. Oster

(Durham, NC and London ’bnl\%rsn{/ Press, 2003); el?, B’F
e a5 To, , aNS. Kristin Ross (Stanford: A St ford
U)uvelg tngress ?95&) [ g o

88. J. Ranciére, ; & ee-m : P,t QPI 043, » trans. Julie Rose (Minneapolis, MN

and London: dnlversny%f Mln ota ress, ?9
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89.

90.

91.

Jacques Ranciére, o, ¢, w - O FPpr1s _# Ag, ag , trans. Steven Corcoran (New
York: Continuum, 2(#0),#;1.!43. ho ’j m< 'fﬁ ’j
Bruno Bosteels, “Archipolitics, Parapolitics, Metapolitics,” in Jean-Philippe Deranty (ed.),
Jswvg R _areKeg G ce, (Abingdon: Routledge, 2014), pp. 80-92, 81. Rather than
o?f"ér‘ée geﬁeral theo?y of ‘polftics or deduction from first principles, Ranciére re-enacts
“interventions” from a limited number of little scenes (Jacques Ranciére, “A Few Remarks
on the Method of Jacques Ranciere,” P‘a"m & 15(3) (2009), 114-23, 115).
Jacques Ranciére, , & ee-m

de ny
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99. lhid., p. 52.
100. Ranciére, “Who is the Subject of Human Rights?, Ly ee,wﬁ A/‘m,” Q"a’,“r’ 103 (2004),
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How norm-generative moments might emerge in specific legal settings again calls for
further elaboration. Taking the cue from an important article on the paradoxical subject
of human rights, a promising avenue may be found in the double existence of rights (and
arguably of written law in general), which are first inscriptions in the regime of the vis-
ible, but then require to be activated in their potential by those who can make something
out of that inscription.11° As theorized by Robert Cover, this norm-generating capacity is
not the privilege of those who hold institutional office, or who are otherwise vested with
the legal authority to do so. In the wake of radical pluralism, this power is acknowledged
of anyone whomsoever, undergoing a process of subjectivation, who is able to instantiate
ab', &in the fabric of legalism.

The staging of polemical scenes brings out the contradiction between the logic of
legalism and the logic of jurisgenesis in order to reconfigure the legally sayable, think-
able, and doable. Law as the political contingent adopts an anti-positivist epistemology
that engages the aesthetic world of sense-perceptions, and takes law to be more than an
instrument to be utilized, as constitutive of self and society. However, the normative
endeavor is not just world-creating, for it must take into account the pre-existing condi-
tions, the available resources, and the structural limitations upon which it must act. For
this is necessary to create both the normative language and the stage in which such a
norm can be properlyh erd- often challenging the pre-conditions that would preclude a
normative claim from being heard as 7 €, e& (e.g., jurisdictional barriers). This is
why this novel sense of law would also have fo be accompanied by a rich phenomenol-
ogy of judging in litigious or political contexts.1!!

* * %

In this article, I have elaborated on four different modes to understand the relations of
law and/as politics, which leads not only to different disciplinary projects, but to diverg-
ing understandings of both terms. Realists enlist politics to ground law in “real life,”
rather than in conceptual abstractions; political scientists introduce empirical methods to
compensate for the lack of those methods in law; political philosophers hope to retrace
in the political what is eclipsed in the everyday fray; those favoring the political contin-
gent wish to make visible a potentiality that may be hard to perceive within the strictures
of legalism. But in connecting politics with law each in its own way, the meaning of law
also shifts: thus realists understand law not as a systematic construction or conceptual
abstraction, but as means to an end; political scientists take law as a phenomenon to be
observed, tested, and explained. Political philosophers aim either to reconstruct or to
question law, according to a philosophically prior reflection; those who undertake the
political contingent seek to” & ‘ Zelaw, just as political philosophers wish to retrace the
political. These four projects share a critical outlook of law as an autonomous and self-
sustaining discipline. Together, they lay bare the need to rethink the relational aspect of
law and politics, once the aphorism “law is politics” has lost its critical luster. In my own
rendering, law and politics are inextricably related, but considering that both law and
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